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Following enactm ent of the  Housing Stab ility and  Tenan t Protection  Act of 2019 (HSTPA), 
“substan tia l rehab ilita tion” is one of the  on ly rem ain ing ways tha t an owner can  deregu late  a  rent 
stab ilized  bu ild ing. The scope  of work requ ired  for a  substan tia l rehab ilita tion  is essen tia lly a  gu t 
renova tion , bu t there  are  specific requ irem ents concern ing the  p roperty’s condition before  the  
renova tion , the  scope of the  requ ired work, and  record keep ing tha t m ust be  com plied with  for 
deregu la tion to  occur. 

Th e  Su b s t a n d a rd / Se r iou sly De t e r io ra t e d  Con d it ion  Re q u ir e m e n t  
The  first requ irem ent is tha t the  p roperty m ust be  in  “substandard” or “se riously de te riora ted” 
condition before  the  renova tion . Until Novem ber 8, 2023, there  was a  p resum ption  of 
substandard condition  where  a t least 80% of the  residen tia l un its were  vacant bu t Rent 
Stab iliza tion  Code  Section  (RSC) 2520.11(e)(2) was am ended  to  rem ove  th is p resum ption, and 
now owners m ust actua lly be ab le  to p rove  tha t the  bu ild ing was in  substandard /seriously 
de te riora ted  condition . 
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However, the  te rm s “substandard” and  “se riously de te riorated” a re  not defined  in  the  RSC or in  
DHCR Opera tiona l Bulle tin  2023-3 (which  rep laced Opera tiona l Bulle tin  95-2), and  because of the  
p revious p resum ption  there  is little  case  law or DHCR au thority d iscussing the  standard . It is 
the re fore  im portan t to  take  a  hard  look a t the  condition  of the  p roperty to  eva lua te  whether it is 
actua lly in  substandard condition by reviewing viola tions for the  p roperty as well as its actua l 
physica l condition , and the  condition  should  be  ca re fu lly docum ented  before  any work is 
perform ed . 

In  add ition, pursuant to am ended RSC Section  2520.11(e)(3), a  bu ild ing will not be  considered  to 
be  in  substandard  condition  if the re  was a  find ing of harassm ent by DHCR, another governm enta l 
body or court with in  the  m ost recent th ree-year period  un less there  is p roof tha t the  find ing was 
lifted . 

Scope  Of Work  Re qu ire d  
In  order for a  bu ild ing to be  considered  to  have  been  substantia lly rehab ilita ted , a t least 75% of 
the  following bu ild ing-wide  and  apartm ent system s m ust be  com ple te ly rep laced  with  new 
system s: (1) p lum bing, (2) hea ting, (3) gas supply, (4) e lectrica l wiring, (5) in te rcom s, (6) windows, 
(7) roof, (8) e leva tors, (9) incinera tors or waste  com pactors, (10) fire  escapes, (11) in te rior 
sta irways, (12) kitchens, (13) ba throom s, (14) floors, (15) ce ilings and wall su rfaces, (16) poin ting 
or exte rior surface  repa ir as needed, and  (17) a ll doors and fram es, includ ing the rep lacem ent of 
non-fire  ra ted item s with  fire  ra ted  ones. 

If a  bu ild ing does not con ta in  a ll 17 of the  above system s, the  owner is only requ ired to rep lace 
75% of the  existing system s for the  work to be  considered a  substan tia l rehab ilita tion . 
Additiona lly, a ll bu ild ing system s m ust com ply with  app licab le  codes and  requ irem ents, and  the  
owner m ust ob ta in  a  new certifica te  of occupancy if one  is requ ired  by law. 

Prior to  Novem ber 8, 2023, DHCR could  waive the  requ irem ent tha t a  particu la r system  or 
bu ild ing com ponent had to  be  rep laced  if the  owner dem onstra ted  tha t it had  been  recen tly 
insta lled  or upgraded, d id  not requ ire  rep lacem ent, or that it had aesthe tic or h istorica l 
m erit. However, th is p rovision  was rem oved  when  the  Rent Stab iliza tion  Code  was am ended  and 
now the  system s or com ponents actua lly have  to  be  rep laced  for them  to  count toward  the  75% 
requ irem ent. 

In  add ition to the  75% rep lacem ent requ irem ent, a ll ce ilings, flooring and  p laste rboard  or wall 
su rfaces in  com m on areas m ust be  rep laced ; and  ce iling, wall and  floor surfaces in  apartm ents, 
if not rep laced , m ust be  “m ade  new.” 

Ap a r t m e n t s  Th a t  Re m a in  Occu p ie d  
If a  bu ild ing is substan tia lly rehab ilita ted  bu t som e apartm ents rem ain occupied  by stab ilized 
tenan ts, those apartm ents will rem ain stab ilized  for the  dura tion of the  tenan t’s occupancy. Since 
a  requ irem ent for substan tia l rehab ilita tion is tha t a ll ce iling, wall and  floor surfaces in  
apartm ents e ither be  rep laced  or “m ade  new,” som e renova tion  of the  occupied apartm ents is 
like ly necessary. 

Do cu m e n t in g Th e  Su bs t a n t ia l Re h a b ilit a t ion  An d  Re co rd  Ke e p in g 
Prior perm ission  or an  order from  DHCR is not requ ired  for apartm ents of a  substan tia lly 
rehab ilita ted  bu ild ing to becom e deregu la ted . All tha t is requ ired is sim ply com ple tion of the  



requ ired substan tia l rehab ilita tion work in  a  qua lifying substandard bu ild ing. However, “exit” 
registra tions should be  filed  to  docum ent the  deregu la tion . 

If a  tenant files a  com pla in t with  DHCR or otherwise  cha llenges the  deregu la ted  sta tus of an 
apartm ent, the  owner will need  to  p rove  tha t the  apartm ent is exem pt based  upon  a  substan tia l 
rehab ilita tion  of the  bu ild ing, by subm itting sufficien t docum entary evidence . Moreover, since 
there  is no sta tu te  of lim ita tions app licab le  to a  cla im  tha t an  apartm ent rem ains sub ject to ren t 
regu la tion, DHCR or a  court will de te rm ine  the  unit’s rent-regu la tory sta tus regard less of how far 
in  the  fu tu re  such  a  com pla in t or app lica tion  is filed . 

Opera tiona l Bulle tin  2023-3 ou tlines som e of the  docum entary evidence  requ ired  to 
dem onstra te  the  scope of the  work perform ed , which include an item ized  descrip tion of 
rep lacem ents and  insta lla tions, cop ies of approved  p lans, a rch itect’s or genera l con tractor’s 
sta tem ents, con tracts, appropria te  governm ent approva ls, and photographs of conditions 
before , during, and  a fte r the  work was perform ed. Proof of paym ent for the  rehab ilita tion  work, 
such  as cop ies of cance lled  checks, m ay a lso be  requ ired . For p rojects com ple ted  before  issuance 
of the  app licab le  opera tiona l bu lle tins, DHCR and  the courts m ay requ ire  less docum entation 
where  undue  hardsh ip  or p re jud ice  would  otherwise  resu lt. However, we a lways recom m end 
keep ing extensive  docum enta tion  for the  work and  bu ild ing’s p rior condition , not re lying on 
having to  p rove  undue  hardsh ip  or p re jud ice .  

In  add ition, since  the  sam e docum enta tion  requ irem ents app ly even  if a  p rior owner perform ed 
the  rehab ilita tion  work, it is  crucia l tha t owners purchasing substan tia lly rehab ilita ted bu ild ings 
perform  th rough pre -purchase  d iligence and ob ta in  a ll requ ired  docum entation when 
purchasing these  bu ild ings. 

Con clu s io n  
Notwithstand ing the  recen t RSC am endm ents, substan tia l rehab ilita tion  rem ains a  viab le  
stra tegy to  deregu la te  apartm ents following the e lim ina tion of other deregu la tion  m ethods by 
the  HSTPA. However, given  the  strict requ irem ents, it is im portan t to understand  them  and take  
p roactive  steps to  docum ent the  before , during, and  afte r condition  of the  bu ild ing and  to  m ake 
sure  tha t the  scope  of work sa tisfies a ll requ irem ents for deregu la tion . 

We have  seen  owners do extensive  renova tions tha t end  up not qua lifying, so  it is  im portan t to 
consider som e extra  work to  be  sa fe  ra ther than  not rep lacing an  item  tha t cou ld  m ean  the  
d iffe rence  be tween  having a  deregu la ted  bu ild ing and  one  that rem ains ren t regu la ted . It is  
be tte r to  consu lt with  counse l before  em barking on  a  substantia l rehab ilita tion  project to  take 
p roactive  steps to confirm  qua lifica tion and  to  avoid  som e com m on p itfa lls, instead  of risking 
need ing to defend  aga inst a  tenan t cha llenge, possib ly years a fte r the  renova tion  was com ple ted, 
and figh ting an  uph ill ba ttle  because  p roper records were not kep t, and /or the  proper steps were 
not take  before , during and  afte r the  renova tion . 
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