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This year is proving to be very interesting in 
terms of how the landscape of new development 
is changing and the city’s initiative to bolster 
affordable housing within New York City. Over 
the past half-decade, we have experienced 
another construction boom largely fueled by 
luxury high-rise condominiums. Part of the issue 

at hand is that the crop of affordable housing is declining and the 
city in general is becoming unaffordable for most. On March 22, 
2016, City Council approved the Mandatory Inclusionary Housing 
amendments which can require 20-30% of all units in a project be 
affordable housing units. The required percentages for each project 
vary based on the new city zoning and also on the approvals the 
developer obtained for land-use actions. Additionally, no longer 
will developers be able to develop a separate entrance for the 
condominium owners versus the affordable housing tenants. This 
entrance was commonly referred to as the “poor door.” 

Historically, developers were able to receive property tax 
abatements for their projects partially to incentivize developers 
to develop and also to develop affordable housing units. The 
most common abatements are the J51, 421a and 421g. The J51 is 
typically a 25-year abatement where the taxes are fully abated for 
21 years and then the abatement is phased out at 20% per annum 
from years 21-25. The 421a is a 10-year abatement where it is 
phased out every 2 years at 20%. The 421g is a 15-year abatement 
where the taxes are fully abated for 10 years and then phase out at 
20% annually for the remaining 5 years. 

Over the last couple of years, new development projects were not 
able to obtain these tax abatements. It is currently up in Albany for 
discussion on how to amend the current abatements and whether 
luxury condominium projects should be eligible to receive these 
abatements. A couple of years ago, an article appeared in the New 
York Times discussing how marquee projects such as 56 Leonard, 
150 Charles and One57 all have property tax abatements.  The 
issue is that these projects are tailored to the super wealthy of 
the world with most buyers not being New York State residents 

or, furthermore, being foreign nationals. The argument against 
projects like these having a tax abatement is that, often, the 
majority of the lights in these buildings are turned off. The owners 
are rarely using these properties, which further brings up the issue 
of these purchasers not paying local city and state income taxes (if 
they do not derive any income in New York or the United States), 
not contributing to the local economies by shopping at our stores, 
eating at our restaurants, etc., and on top of all of this, receiving a 
rather large break on their property taxes. 

The fear for not having a tax abatement for condominium projects 
is that it would disincentivize developers of condominium projects. 
This fear has been somewhat negated given the recent construction 
boom we have experienced. Without question, it will be a delicate 
balancing act on how to amend the tax abatement programs, how 
condominium developments can be eligible for such abatements 
and balancing the city’s requirements for affordable housing. 

It is a matter of opinion on how any of these changes will impact our 
market. The reality of the market is that the cost of construction 
and land has become so high that luxury condominiums need to 
be built in order for a developer to make a profit. Furthermore, the 
target buyers for that product are frequently foreign nationals, and 
our market has become dependent on the demand from overseas. 
Those individuals who are engaged in making the changes that are 
currently being considered should keep this in mind. While there 
can be a negative view on whom these projects are being built for, 
these projects do in fact create thousands of jobs for the city. How 
these topics unfold in the balance of 2016 should be one of the 
biggest focal points for the real estate community and can shape 
the future of development in the city. 
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“It is currently up in Albany for discussion on 
how to amend the current abatements and 
whether luxury condominium projects should 
be eligible to receive these abatements.”

The Articles u A Lawyers Perspective

Subletting commercial space is a great option 
when the space is too much for the existing 
tenant’s needs, or the tenant cannot afford the 
rent on the entire space and they do not want to 
wind up being in default. It can solve some very 
practical financial problems. It can also create 
an interesting work environment. For example, 

there may be an architectural firm that has finished a large project 
and needs to downsize. They may decide to sublet space to 
other companies related to the construction industry, such as a 
construction company or an interior design firm. That can make 
for a very practical and interesting workspace. However the sublet 
comes about, there are certain key things to understand about 
such shared arrangements.

The nature of a sublease is that it exists because there is a master 
lease for the entire space. Everything flows from that. Since 
the master lease has already been negotiated, the subtenant 
is inheriting all those terms and provisions, which are usually 
incorporated by reference in the sublease. The overlandlord 
cannot give the subtenant more than he has in the master lease. 
Thus, there is not all that much for a subtenant to negotiate, 
except for perhaps the timing of payments and cure periods for 
any default. Therefore, anyone wishing to enter into a sublease 
must review the master lease for starters. That document may 
have other attached documents that come along with it, such as a 
work letter concerning renovations, an estoppel certificate and a 
non-disturbance certificate to ensure that the lease will remain in 
effect despite any foreclosure, so long as the tenant and subtenant 
are not in default. 

The landlord’s consent to sublet is always needed. Generally 
speaking, the master lease will have detailed requirements about 
the information a prospective subtenant will need to furnish to the 
landlord. This is usually financial information and references. The 
landlord will be concerned about the subtenant’s net worth and 
general background in its area of business. 

Some leases restrict subletting so that it is not allowed if the party 
is already in the building. This usually has to do with the landlord 
wanting to have control over his building and not allowing other 
tenants to control who the subtenants are and profit from it. There 
may also be issues about commissions to brokers based on the 
terms of the master lease. The landlord also does not want tenants 
to make a profit on leases by charging more rent for the space than 
the landlord would have charged if he rented it out. By the same 
token, they also do not want any one charging less than the fair 
market rate.

Most master leases allow the landlord an option to “recapture” 
the space when faced with a request to sublet. The master lease 
should state what actions trigger this right and how long the 

landlord has to decide on whether to invoke it. The right may 
be activated by the letter of intent regarding subletting and the 
financial information. It might also be triggered by receiving the 
actual proposed sublet agreement. The subtenant will want to 
monitor that process to ensure that subletting will still be an option 
and worth spending the time to work out the details. 

Since the subtenant will only be taking a portion of the space, it is 
important to carefully define the sublet space so that there is no 
ambiguity about what is being sublet and what may be sublet to 
someone else or remain with the overlandlord. There may be 
issues regarding common areas such as terraces and lunchrooms. 
Subtenants will want to be sure they are listed in the building 
directory and have any necessary signage outside of the space.

Any desired renovation work by a subtenant will need to be 
discussed with care, since the tenant needs the landlord’s 
permission for any renovation work. As with the master lease, 
the subtenant will want to ensure that rent is not due until the 
renovation work is substantially complete i.e. in move-in condition. 
Insurance requirements can be tricky if the subtenant is taking 
only a small portion of the space and the master lease requires 
a significantly higher amount of insurance. That will have to be 
discussed.  

It is important for the subtenant to have the ability to require the 
sublandlord to provide essential services and utilities to the space. 
The subtenant should be able to require the overlandlord to 
exercise those rights vis-a-vis the landlord. If there were to be any 
reductions in rent due to such events, the subtenant would want 
to receive some benefit from it. 

Many commercial sublets are in condominium buildings. Every 
building worries about having people defaulting in the payment 
of common charges. Even though condominiums can file a lien 
for unpaid common charges, some of them have provisions in 
their bylaws allowing the subtenant’s rent to be paid directly to 
the building in the event of arrears. In order to make subletting 
more palatable to boards, the sublease agreements will often have 
provisions for paying the rent in advance, so they know arrears are 
less likely. 

Subleases are common in today’s real estate market and can work 
well with the proper review and legal guidance.
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