
Risks of Subleasing Commercial Spaces 

By: Pierre E. Dabbas, Esq. and Peter I. Reiter, Esq.

This article will address the different risks 
that may arise in subleasing commercial  
office and retail spaces and the effects upon 
the sublandlord and subtenant.

Sublandlord’s Risks:
(i) When subleasing for a short term (i.e. 
approximately two years or less), the sub-
landlord needs to ensure that the subtenant 
will have the ability and financial resources 
to remain in the sublease space for the en-
tire sublease term.  If the subtenant defaults 
or vacates the subleased premises prior 
to the end of the sublease term, it may be 
extremely difficult to find a short-term re-
placement subtenant for a term less than 
12 months, leaving the sublandlord with 
the entire financial obligation until the ex-

piration of the master lease. Sublandlord may 
have already incurred costs and provided incentives to the original 
subtenant (i.e. a free rent period, cash allowance for construction/
alterations and incurred payment of brokerage fees/commissions).  

(ii) If there is a holdover penalty for rent under the master lease 
and the subtenant does not vacate upon the expiration of the sub-
lease term, the sublandlord may incur up to two or three times 
the rent as holdover rent charges plus additional penalties (i.e. pay 
for damages for an incoming tenant who may be delayed due to 
the subtenant not vacating on time), which may not be entirely 
covered by the sublease security deposit;

(iii) If subtenant has agreed to return the sublease space in a “par-
ticular condition” upon the sublease expiration, by removing all of 
the furniture, fixtures and equipment (and specialty alterations, if 
any), sublandlord may have to restore the subleased premises and 
deliver it vacant and broom clean;

Subtenant’s Risks:
(i) Subtenant’s primary concern is that the sublandlord does not 
default under the master lease which may cause the termination 
of the sublease, i.e. by sublandlord paying the rent to the master 
landlord or breaching any other terms or conditions of the master 
lease where the sublandlord still retains other space under the 
master lease. Ideally, the subtenant would like the master landlord 
to recognize the subtenant under the same terms and conditions 
of the sublease, especially if the sublease rent that the sublandlord 
is paying the master landlord is lower than the rent under the  
master lease. The subtenant would like to be directly held respon-
sible by the master landlord and be recognized as a direct tenant 
of the master landlord under the sublease’s terms and conditions. 

However, most landlord’s “consent agreements” provide that the 
landlord has the right to terminate the sublease or if the landlord 
is willing to retain the subtenant. The subtenant is required to pay 
the rent owed under the master lease.  Needless to say, if the 
sublease rent is at a higher rent than under the master lease, the 
landlord will more readily accept the subtenant and not terminate 
the sublease.

(ii) If the sublandlord dissolves or liquidates and the landlord rec-
ognizes the subtenant pursuant to the master lease, the subtenant 
may incur additional potential liabilities in sublandlord’s absence. 
Examples include restoration and removal of sublandlord’s furni-
ture, fixtures and equipment, additional rent charges of real estate 
taxes and operating expenses charges under the master lease, 
all of which may not have necessarily been included under the 
sublease.
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“Ownership of Design Plans on Commercial Projects” 

By:  C. Jaye Berger, Esq.

When most people retain architects and 
interior designers to provide design services, 
they assume that if they enter into a contract 
with them and pay their invoices in a timely 
fashion that they then “own” the designs they 
have paid for. It is usually a big surprise for 
owners when they find out that is not the case.  

On a residential project, a client may hire a design professional 
to design a large space such as a townhouse or a large combined 
apartment, although the size does not really matter. A disagreement 
may arise from a fee dispute or even from a difference of opinion 
about how much time the project is taking. Whatever triggers 
this falling out, if it is not resolved and the client and the designer 
stop working together, it will certainly involve a discussion of what 
happens regarding the future use of the design plans. The fact that 
the owner may have paid all the designer’s invoices up to the date of 
the falling out does not change the designer’s “rights” to the designs. 
  
The issue of ownership of plans is a different issue from who is 
the architect of record. Let’s say the plans show that your architect 
is the architect of record and that person quits or is fired. The 
building department will need to know that there is a new 
architect of record. You cannot have a ship without a captain. 
There are so many liability issues involved. When the owner hires 
a new architect to “supercede” the former architect, it will satisfy 
letting the building department know that there is a new design 
professional involved, but the issue of who owns the plans and 
their legal relationship going forward is still there and unresolved.  

The new architect cannot ethically take the old plans and just 
put his title block on them, although some “try” to do so. If 
they are members of an organization, such as the American 
Institute of Architects, it can form a basis for a request to remove 
them from membership. Put another way, if a new architect 
is handed plans with another architect’s name on them, he 
should be contacting that architect to ask if the architect and the 
client have agreed on the “use” of those plans going forward.   

Usually the outgoing architect will want to be paid some money for 
the ongoing use of his plans and he will want legal protection from 
their use and any changes to them. These things can be negotiated 
and drafted into an agreement to be signed by the owner and the 
client. The client will want the right to have and to use the CADD 
disc so that his new architect does not have to start from square 
one in the design process.  

Some owners go ahead and improperly take advantage of such 
situations, hoping that the design professionals will not have the 
financial ability to fight them in court.
     
If the parties have a signed contract, there will likely be contract 

language discussing this possibility. If, for some reason, the parties 
do not have a signed contract, then it leaves things open to further 
discussion or argument. One developer thought that if he did not 
sign a contract with such language in it, he would be in a better 
position on this topic. However, design professionals own their 
plans as a matter of common law as well as by contract.  

As with many issues, the answer to who owns the drawings 
depends on the circumstances of their agreement and the language 
in their contract. I am frequently consulted about these issues, 
either on the front end when the parties are working with me to 
negotiate and draft their contract or on the back end when there 
has been a falling out and they are uncertain how to proceed.  

The basic premise that architects own their work product as a 
matter of common law is true even if the developer has paid them 
a lot of money. This is true even if there is no written contract 
and even if their drawings are not formally copyrighted. It is also 
true regardless of how much money the client has paid the design 
professional. Even if the architect has been paid in full, the drawings 
still belong to him. It is as if the owner is being given a one time 
“license” to use the plans for his project. He cannot use them on 
other projects and he cannot complete the project without the 
original architect, unless they have come to an agreement.  

It is possible for an owner to “own” the drawings, but there must 
be an explicit written agreement between the parties. This can 
occur on both residential and commercial projects and sometimes 
the contract transfers to the owner the actual copyright to the 
drawings or the right to copyright them. This topic can come up 
when the parties are negotiating their contract. This also assumes 
that the architect has been paid his fee pursuant to the terms of the 
contract and that the client is not in breach of contract.   

Both sides in such a situation should seek legal counsel 
knowledgeable in this area of the law, since this can be a complex 
and controversial issue. I have been consulted by people who 
have worked out settlements on projects  and signed paperwork. 
While damages for infringement can include injunctions, money 
damages, impoundment of the infringing work and even criminal 
penalties, these issues most often result in civil lawsuits where 
breach of contract and compensation are the main issues. Owners 
and architects are well-advised to seek legal counsel in this subject 
before contracts are signed and during a project if the architect is 
terminated or the drawings are to be used to complete the project.    
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