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FIRPTA stands for the “Foreign Investment in Real Property Tax Act (1980).”
This act was meant to enact a withholding on foreign nationals or foreign
corporations when they sell a property in the U.S. A key term in this description
is the term “withholding.” Often times, people mistakenly classify FIRPTA as an
additional tax imposed on foreign nationals, which can be a detractor for
foreigners investing in U.S. property. The reality of the situation is that foreign
nationals are taxed the same as U.S. citizens when it comes to paying taxes on
the sale of a property.
In most cases, the withholding requires an individual seller of a property to remit
15% of the gross sales price of the property to the IRS at the closing and 35% if
the seller is a foreign corporation. When taking into consideration the sales
prices of properties in the NYC area, the withholdings can be rather substantial
sums which are not refunded (or the balance after paying your taxes) until you
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have filed your tax return. The withholding is almost always significantly more
than the actual gains tax that would be due to the IRS (NYS non-resident gains
tax is paid at the closing). As a result, the investor can be out of pocked a large sum of liquidity for a pro-longed
period of time.
The IRS affords investors the opportunity to apply for a “withholding certificate” which provides for an exemption
from the FIRPTA withholding. The withholding certificate is an application that must be made to the IRS once a
property is in contract to be sold. The three most common methods of obtaining this withholding certificate are as
follows: 1.) 1031 transaction – foreign nationals are entitled to utilize the benefits of a 1031 transaction in the same
manner that U.S. citizens are. The problem with a 1031 transaction is that the IRS has no assurance that the
investor will actually close on the purchase property (i.e. the replacement property) and requires that an investor
close on the relinquished property (sale property) and replacement property on the same day. This way the investor
never has access to the funds and can leave the country with 100% of the proceeds and not pay their taxes, 2.)
selling at a net loss – the tax due is actually calculated on the net gain of the sale and not the gross. When taking
into consideration the closing costs when you purchase, closing costs when you sell, funds spent on improving the
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property, etc., you can potentially have a gross gain, but a net loss. In the event of a net loss, no tax would be due,
thus the investor should apply for the withholding certificate as FIRPTA would not need to be remitted, and 3.) prepay your taxes – even if you are making a net gain on the sale, the withholding sum could be substantially higher
than the tax due. If the investor has the liquidity, it may behoove them to pre-pay the tax that is due and receive a
withholding certificate indicating that they are exempt from FIRPTA as a result.
A withholding certificate application should not delay a closing, so long as the application has been submitted to the
IRS prior to closing. In the instance a closing takes place prior to the IRS issuing a determination on the application,
either the seller or buyer’s lawyer can hold the FIRPTA withholding in their escrow account and release the sum
upon receiving confirmation from the IRS that the application for the withholding certificate has been approved or
not.
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