Purchasing a Cooperative Apartment In the Name of a Trust
By Matthew G. Melnick, Esg., Romer Debbas, LLP.

It has been a practice of the majority of Co-
op Boards to prohibit ewnership of shares in
a Co-op Corporation in any form other chan
by individuals in their own names. This is a
conflict for people who would like their own-
ership interest o be im a grust. The mose
common reason given for a Board prohibiting
ownership in a trest is that char a truso is not
a natural person whom would take personal responsibilicy for
the obligations of ewnership, including the payment of main-
tenance and asscssmenes. Co-op Boards have an obligarion o
protect the Anancial stability of the Corporation, and in wrn,
the other unic owners of the Co-op.

N

Why would a2 purchaser desire o own their property in the
namec of a trust instcad of in their individual names? Trusts are
formed as a part of one’s tax and eseare plan. A trust can be uri-
lized o procect a family’s assces from cerain gax consequences,
specihcally estate and mheriance waxes, which are due wpon
the death of the owner. The truse provides, within its terms,
how the asscts of the trust shall be held and discribuced upon
certain evenes taking place, such as death.

The question now becomes, how does 2 Co-op Board fulfill its
obligatons o protect the Corporation while sull providing a
method for the owners, which indude themselves, o procece
their assets? There are a number of procedures that a Board
miay emplov to protect its interests while seill providing a meth-
od for owners 1o protece their assets as well.

Personal Guarantee. The board can require thae an individ-
wal, in cheir own capacity, be personally obligared to pay any
outstanding maintenance, assessments or other fees thar may
be due w the Co-op. Many times the guarantor is the wruse
ce, benehiciary of the trust, or the eccupant of the aparement,
however it can be any individual whether or not they will be
occupying the apartment. The persanal guarancee will usually
require the guarangor w waive any right (o receive notice of
charges as they come due or wo dispute these charges, although
that does not prevent the truse, as owner of the unit, from doing
sa, For che guarancor chis means cha if chere are any amounes
due, and are not paid. the Co-op Corporation may take the
guarantor (o court and make 3 motion for summary judgment
against the guarantor because the guarantor has waived any
defenses wo dispure the amount dus.

Occupancy Agreement. Purchasing a Co-op, unlike other
forms of ownerships, requires board approval, which usually
includes a beard interview., An interview is conducted so chae
the curreny owners in the building can decide whether or noc
an applicant will “fir-in” or be an accepeable neighbor within
the building. Tn the instance where an entity, such as a ruse,
is an owner, and not an individual, a Co-op Board may be
concerned that the erust will permie muluple individuals w live

in the aparement, none of which have been interviewed by the
board or cven submitted an application dewailing their back-
ground. In the event a trust is permitced o own an aparument
it is common for the board to require the execudion of an oc-
cupancy agreement that provides chat only specific individuals
would be permitted to inhabic the apartment and, in the event
that others were to do so, the trust would be in defaule of their
proprictary lease and subjecr o eviction, By requiring an oc-
cupancy agreement, the designaced occupantis) would, as parc
of the purchase process, submic a board application with cheir
individual information and be subject to an interview,

Maintenance Escrow. A concern of the Co-op Board may
also be that the truse, even if the truse has substancial asses,
may noi have the liquid asscts or income to pay the mainge-
nance and assessments as they become due. As a form of secu-
rity the Board may require the funding of an cscrow account
in an amount equal to anywhere from one year to three years
of the annual mamntenance payments. These escrow funds are
not used to pay the maintenance charges as they come due, buc
rather as a fund o draw from in the evene that the menchly
payments are not made. The cscrow agreement would require
that when funds are drawn from the escrow, they muse be re-
placed im mediacely and filure to do so will be a defaule of che
proprictary lease. These escrow funds provide for paymenes
of maintenance while an eviction and foreclesure action could
be completed by the Co-op Board for the non-payment of the
maintenance pursuant to the escrow agreement.

Agemt for Service of Process. In the event char che Co-op
begins a legal action against the trust owner, the board will
want a0 individual in which they can serve notice of the action.
They will require chat this person have an address (not a P.OL
Box) where service can be made and will usually require said
address ta be in New York. The agent will be required to exe-
cute an agreement providing tha they will accepe che service of
process, which is mot an admission of liability, but rather simply
an acceprance of motice of a lawsuie. The agent will be required
w inform the co-op board of any change of address.

As asset protection and estare planning are imporiant aspects
to consider in the purchase of 2 home and, in the casc of the
ownership of a Coop apartment, both the owner and che
Coop Corporation must both be vigilant to protect their own
best ineerests, bur this can be accomplished o the benche of
all pargics.
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