
CLOSING TIME

A purchaser or seller who is ready, willing and able to close but the 
other party refuses to close within the thirty- (30-) day reasonable 
adjournment period may deliver to the party refusing to close a 
time-of-the-essence notice. This notice, setting the closing as being 
time of the essence, must contain three elements to be considered 
valid: (1) the notice must be clear, distinct and unequivocal. This 
means that the letter must clearly state that the party declaring 
time to be of the essence is ready, willing and able to close and the 
other party’s failure to close will cause harm to the declaring party; 
(2) the notice must inform the other party that their failure to 
perform by that specific date will be considered to be a default of 
the contract; and (3) the notice must fix a reasonable time within 
which to perform. Again, as with the adjournment period, there 
is a “reasonableness standard” specific to each transaction, but it 
is common that ten (10) days’ notice is sufficient for purposes of 
setting a time-of-the-essence closing. In the event that the closing 
does not take place on or before the date set forth in the time-
of-the-essence notice, then the nondefaulting party could seek 
the remedies provided in the contract pursuant to the default. 
For a purchaser in default that may mean the cancellation of the 
contract and forfeiture of their down payment (usually 10% of the 
purchase price), which is then delivered to the seller as liquidated 
damages. For a seller defaulting that could mean a cancellation 
of the contract or a forced sale, called specific performance, in 
addition to the recovery by the purchaser of expenses related to 
the seller’s default.

It is imperative to explain to purchasers and sellers at the onset of 
the transaction that the date of closing specified in the contract is 
likely not going to be the actual date of closing and to explain to 
each the rights of adjournment both they and the other party have 
pursuant to law.  
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store or combining two co-op apartments. Some gut renovations 
of co-op apartments and townhouses are as complicated and as 
expensive as building a new building. However, the concepts and 
legal provisions are largely the same, but the way that is expressed 
in a contract varies greatly.

For projects where “homes” are being renovated, which includes 
co-op apartments, they will need to use certain statutory language 
specifically for home improvement contracts. An attorney who 
works in this area of the law should be consulted. Some parties 
try to save money by doing their own negotiating and only calling 
in an attorney when they feel they are having a problem. This is 
short-sighted thinking. 

For the contract to really work in the way it is intended, you do not 
want to be still designing aspects of the project after the contractor 
has started demolition. That is the worst place to be from a 
negotiating point of view. The client has contractually committed 
to the contractor. The landlord may have given a date by which the 
work must be done. Their home or office is under demolition and 
the parties are still talking about changes in designs, which means 
changes in prices and the completion date. Changes worked out 
“in the field” are sometimes not well thought out or approved by 
the landlord or board of directors. The risk is that the price will 
be changing substantially and the client has lost any leverage to 
negotiate a better price or go elsewhere. 

The nature of construction is that it is always subject to change. 
The contractor may begin work and find that there is unforeseen 
deterioration in the wall that will need to be fixed before other 
work can continue. There may need to be electrical upgrades. In 
these situations, both the scope of the work and the price will keep 
changing, as well as the completion date. There will need to be 
change orders or even amendments to the contract. 

A well-drafted contract can save the day, because it has anticipated 
issues that may arise and provides answers. For example, if the 
project is running late, the drafter may have put in language that 
there would be per diem “fees” for each day the project is late, 
starting a certain number of days after commencement. There 
may be change orders extending the completion date. In other 
words, there is a cushion before these fees kick in, but they do kick 
in as encouragement to the contractor to get the project finished.

These are very complicated agreements and having an 
understanding of the changing nature of construction and legal 
counsel who understands all of this can make a big difference in 
the outcome. 
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When entering into a contract to purchase residential property in 
New York City, be it a cooperative or condominium apartment or 
residential house, one of the most important issues for both the 
purchaser and the seller is the closing date. 

The majority of closing dates provided in residential transactions 
are “on or about” dates. These closing dates are simply “target” 
dates from which certain deadlines are calculated. In New York, 
the courts have held as precedent that either party to a transaction 
has the right to a “reasonable adjournment period” of the closing 
date. While it is widely accepted and common practice in the 
industry that this “reasonable adjournment period” is to be thirty 
(30) days from the date provided for closing in the contract, 
“reasonableness” is determined on a case-by-case basis. For this 
reason, the parties must be advised by their attorneys prior to 
entering into a contract as to what events, or nonevents, may cause 
delays to the expected closing timeline. 

A party’s reason for needing the adjournment period is specific 
to each transaction. Sellers commonly will postpone the closing 
if they have not yet found or are unable to move into a new home 
(whether renting or purchasing). A purchaser may postpone the 
closing in the event that the purchaser is obtaining financing and 
the lender is not “cleared to close” or if the purchaser has a lease 
that is not yet expiring and does not want to carry two properties 
simultaneously. 

Sometimes a delay in closing is outside the control of either party. 
In the sale of a co-op apartment, the co-op board must approve the 
purchaser. The standard form of the co-op contract addresses the 
issue of the board’s failure to issue its approval prior to the closing 
date provided in the contract. It states that in the event that the 
board’s approval is not issued prior to the date set for closing in 
the contract, the closing date is automatically adjourned for thirty 
(30) business days to give the board time to make its decision.

When clients come to consult with me about construction/
renovation contracts or to attend one of my seminars, it is 
commonplace for them to tell me they are looking for “the perfect, 
bulletproof contract.” Unfortunately, the success of any contract 
depends on a combination of many factors, not the least of which 
is the party’s own business practices and professionalism in 
handling the inevitable changes and disagreements that occur on 
projects. The location of the project is a factor, as is whether it is 
commercial or residential. In some states, such as New York, Home 
Improvement Contractor licenses are mandatory for residential 
projects and certain language required in those contracts. 

There are printed fill-in-the-blank form contracts offered by 
certain organizations, such as the American Institute of Architects 
(AIA). Extensive riders can greatly change the contract. There 
are other contracts drafted by attorneys for their clients with 
varying levels of understanding about the process of construction. 
Sometimes AIA form contracts wind up being so heavily edited 
that they vary so greatly from the original form that they are really 
no longer AIA documents. 

Contracts also depend on which side of the deal you are on. 
Contractors’ contracts may tend to be more favorable to the 
contractor’s interests, whereas owner’s contracts tend to be more 
favorable to the owner’s interests. Understanding the process of 
construction helps in choosing the words and subjects drafted 
into the contracts. Once the first draft is shared, the negotiation 
process helps the parties to meet somewhere closer to the middle. 
In other words, there is no such perfect document, but everyone 
can strive to come as close to perfection as they can.  
 
Construction contracts are so important, yet some people just 
look at them as just fill-in-the-blank forms that are only needed 
to get you started. Even today, when so much information is 
available to so many, some contractors still prepare a scope of 
work on just a couple of sheets of paper then add a payment 
schedule. Unfortunately, when disputes occur, people read them 
with magnifying glasses to see if it supports whatever position 
they are taking. Therefore, it is worth taking some extra time 
with them before signing, since the process of negotiating such 
agreements helps iron out many problems that may occur once 
work commences. 

There is no magic number of pages. The contract should be as 
long as is needed to fully express and describe the intentions of the 
parties and the work that has to be done. This is true whether you 
are building a building, renovating an office, renovating a retail 
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