
SPONSORS LEGAL MATTERS

building, but that requires that interest rates are significantly 
lower than the co-op is presently paying and there is no exorbitant 
pre-payment penalty that takes years of savings to offset.  
There is also the possibility that some of the shareholders or unit 
owners will qualify for the STAR program and the Co-Op and 
Condo Tax Abatements, which will reduce a portion of their 
maintenance or common charges. 

The problem with the foregoing solutions is that there are only 
limited ways in which the operating costs of a cooperative or 
condominium can be reduced, because usually over 85% of 
the operating costs are mandated and the board has little or no 
control over them. The other possibility is that the cooperative or 
condominium has shareholders or unit owners who believe that the 
other shareholders and unit owners should subsidize their lifestyle. 
These are the folks whom the board should chase as aggressively 
as possible. There is no excuse for not paying the maintenance 
or common charges. Sometimes they will defend their action by 
contending that they are withholding their payments for a flimsy 
reason. The board must keep in mind that both the proprietary 
lease of the cooperatives and the bylaws of the condominiums 
specifically forbid shareholders or unit owners from withholding 
their maintenance and assessments. 

Finally, there may be situations where large numbers of shareholders 
or unit owners are withholding their maintenance, common 
charges or assessments because of a perceived problem with the 
building. This is an important warning sign and, like all warning 
signs, requires an investigation. The problem may be repeated 
leaks that are not addressed or parts of the building that are not 
heated in the winter or cooled in the summer (in buildings with 
central air-conditioning systems) or a dangerous but unaddressed 
condition or some other situation that should be addressed. If that 
is the case the situation has to be addressed. There is no doubt that 
the shareholders and unit owners should not be withholding their 
maintenance, common charges or assessments, but this may be the 
only way they can get the board’s attention as to the seriousness 
of the situation. 
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Excessive Arrears 

By Stuart Saft, Esq., Partner, 
Holland & Knight LLP

Arrears are serious problems for cooperatives and condominiums 
because maintenance payments in cooperatives and common 
charge payments in condominiums and assessments in both are 
the lifeblood of the organization, providing the funds with which 
to pay the taxes (in co-ops) and insurance, payroll, maintenance, 
repairs, replacements, and all the other expenses of operating the 
commonly owned property in both. In a co-op or condo, each 
shareholder or unit owner who fails to pay their maintenance, 
common charges or assessments means that all their neighbors 
have to pay more. Based on the size of the unit involved, the pain 
to the other owners could be astronomical. 

The first issue to consider is whether the maintenance and common 
charges are too high for the owners of the building and if there 
is a way of reducing the operating costs perhaps the arrearages 
are caused by a decision by the board to fund Local Law 11 or 
other capital improvements from cash flow rather than a mortgage 
refinancing or a loan from the contractor. 

In most buildings that have been co-ops or condos for more 
than 25 years, there are owners who bought their apartments in 
the 1980s and earlier who are on fixed incomes, and others who 
have bought their apartments recently for eight to ten times the 
amounts paid 35 years ago and can afford to pay for the work 
from cash flow. The older residents care about affordability and 
the newer residents care about protecting their investment and 
their quality of life. If the board has taken an action and finds 
that there are multiple defaults as a result of it, the board should 
re-examine its action. However, regardless of how the board deals 
with the problem, significant arrearages, particularly as a result 
of a large assessment or substantial, albeit limited, increase in 
maintenance or common charges to fund capital improvements 
must be addressed.

But what if there are significant arrearages and there has not been a 
capital improvement or repair that required funding? The problem 
is then far more serious and more difficult to resolve. If some of 
the residents are unable to afford to pay the operating expenses 
either because their income has been reduced or the fact that the 
costs of payroll or debt service or real estate taxes have gotten too 
high, there is not much the board can do about it.  Unlike a capital 
improvement, this is not a short-term problem that will resolve 
itself; this is the new normal for the cooperative or condominium. 
Possible solutions would be to automate staffed elevators, by 
which the cost of each elevator can be recovered in less than two 
years from labor savings, or attempt to refinance the debt on the 
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With the tremendous amount of new construction and conversion 
of rental and even commercial buildings to residential condomini-
ums, many transactions involve sales from “sponsors.”  Sponsors, 
usually the developers of the project, sell individual or blocks of 
units to purchasers. This article discusses some of the differences 
between sponsor sales to individual residential purchasers. 

At the beginning of a new development project a sponsor is re-
quired to file an “offering plan” and receive approval of the plan 
and any amendments made thereto from the Attorney General of 
the State of New York. The offering plan includes a Schedule A, 
providing a list of the individual units available for purchase, the 
offering price and estimated carrying charges per unit. While a 
sponsor can sell a unit for less than the offering price, a sponsor is 
prohibited from selling a unit for more than the offering price list-
ed in the Schedule A; for this reason “bidding wars” are not com-
mon. A sponsor may from time to time, amend the offering plan 
to increase the offering price for one or more units. This would 
not affect a purchaser already in contract to purchase a unit, but 
the amendment will permit the sponsor to accept higher offers for 
units not yet in contract.

Unlike a resale, at the time the purchase agreement is executed, it is 
common for a deposit to be paid equal to ten percent (10%) to fif-
teen percent (15%) of the purchase price. Further, many sponsor’s 
typically require a second deposit due upon the earlier of six (6) 
months from the date of the fully executed purchase agreement or 
fifteen (15) days after the offering plan has been declared effective. 
Typically an offering plan may be declared effective by a sponsor 
after fifteen percent (15%) of the units being offered for sale are in 
contract, but must be declared effective once eighty percent (80%) 
of the units are in contract. Until the offering plan is declared ef-
fective, a sponsor can abandon the project and, upon the return of 
the deposits collected, cancel the purchase agreements. While not 
a common occurrence, events that cause abandonment are usually 
either the failure to sell enough units for the project to be finan-
cially viable for the sponsor, or the sponsor’s inability to obtain 
construction financing necessary to complete the project.

The difference between closing costs of a resale and a sponsor unit 
can be quite sizeable. While a resale seller has the obligation for 
the payment of New York State and New York City transfer taxes 
and their own attorney’s fees, it is customary that these obligations 
are passed to the purchaser of a sponsor unit. Additionally, oth-
er closing costs not typically associated with resale units that are 
common to sponsor units include payment of a working capital 
fund contribution (usually the equivalent of two months of com-

mon charges), contribution toward the superintendent’s unit, if 
any, and payment of recording fees satisfactions of any mortgages 
or liens at closing. 

It should be noted that when a purchaser pays any additional fees, 
these amounts are added in to the purchase price as consideration 
for calculation of the transfer taxes. While the parties may have 
agreed on a purchase price that is below $1,000,000, the purchaser 
may be subject to payment of the New York State Mansion Tax in 
the event the payment of the purchase price, transfer taxes, spon-
sor’s legal fee and the contribution toward the superintendent’s 
unit totals over $1,000,000.
 
In a standard resale transaction the closing date is an “on or about” 
date, which provides that the purchaser and seller have the right 
to a reasonable adjournment of the closing date; a right provided 
for in the contract. When purchasing a unit from a sponsor, the 
purchase agreement will rarely list a certain date for closing, usu-
ally because the project has not yet been completed at the time the 
purchase agreement is executed. Purchase agreements provide the 
closing date will be upon thirty (30) days’ notice from the sponsor 
to the purchaser. This date is a “time is of the essence” date, mean-
ing that in the event the purchaser cannot close on the date set by 
the sponsor to close, the purchaser can be held in default. Com-
mon default remedies available to the sponsor include a daily pen-
alty equal to a percentage of the purchase price (0.02%–0.04%) 
and/or cancellation of the purchase agreement and forfeiture of 
the deposit, which may be substantially more than the standard 
ten percent (10%) to a resale transaction.

As a condition precedent to closing, the sponsor is required to file 
the “condominium declaration” with New York City Register and 
obtain a temporary or final certificate of occupancy covering the 
unit. The unit must also be substantially completed and in habit-
able condition. During an inspection of the unit by the purchaser 
prior to closing, a “punch list” is compiled listing the outstanding 
issues, minor in nature, for which the sponsor will be obligated 
to repair within a reasonable time from closing. Pursuant to the 
purchase agreement, the sponsor will not be required to issue a 
credit to the purchaser nor hold an escrow to insure these items are 
repaired, but the sponsor’s obligations to make these repairs will 
survive the closing.

There are many differences and costs when purchasing a unit from 
a sponsor. It is important to be aware of and note these issues be-
fore a purchase agreement is executed. 
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